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Mu pani 3acBimuuTd Bam cBoro moBary Ta
3BepHYTH Bally yBary Ha OCTaHHI 3MiHU Y
CyIOBIM TpaKTHIll IIOAO0 THUTAHHSI MOMEHTY
BITHECEHHS [0 CKIaJy BAJIOBUX BHUTpPAT CYM
posUITI, SKI HapaXxOBYIOThCA Ta CIUIA4yIOTHCS
TUTATHUKOM TOJIaTKY Ha MPUOYTOK.

HemonaBHo B 3aralibHHUX JKepenax craja
noctynHoto  IlocranoBa BepxoBnoro Cyny
Vkpaiau Big 14 ciuns 2009 poky y cmpasi Ne
09/13, B skiii BCY BigzHaunB OyKBaJIbHO

HaCTYIIHE:
«..Ha IOyMKy koJjierii cymnnis CymoBoi najaTu

B  aIMiHiCTpaTMBHUX CIpaBaxXx BepxXOBHOTO
Cyny VYKpalHH, 3 OIJIANYy Ha HNiONYHKTU
5.4.1,5.4.2 n. 5.4 cr.5 Bakony YkpalHu

"Illpo onomaTKyBaHHA NpmbyTKy ninnpremcTs"”

Bin 28 rpymua 1994 p. N 334/94- BP mo
BaJIOBMX BUTpPaAT MOXyTb OyTu BinHeceHi
Jiyie BUILJIQYEH1 POAJIT1».

3acToCcyBaHHS 3a3HaYE€HO1 O3UIT BCY
dakTHYHO O3HAYae, 1[I0, HE3BaXKalUW Ha
nosoxeHHs cT. 11 3akony «lIpo omomarkyBaHHS
npuOyTKy  MIAOPHEMCTB», siKa  Tependadae

dbopMyBaHHS BaJOBMX BHUTpaT 3a MpaBUIAMHU
nepuIoi mofii, a y BiTHOCHHAX 3 HEPE3UJCHTOM 3
MOMEHTY HapaxyBaHHS, CYMH pOSITI MOXYTh
OyTH BiJHECEH1 10 CKJaay BaJOBUX BUTpAT JIUILE
y TIOJAaTKOBOMY TI€piofdl, TPOTATOM  SIKOTO
BiOyBaeThcsl iX crata. Ciij Big3HAYUTH, IO,
nounHatoun 3 2008 poky Takui miaxin
Hamaranacs BigctoroBatu [AITAY, nanpuknan y
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noaaTKoBi Ta OPUAMYHI KOHCYNBTaHTH

NEWSLETTER

November 27, 2009

Regarding: Court practice asto the moment of
deductibility of royalties for the profit tax
purposes

Via e-malil
Dear Sirs,

We have the pleasure and feel it appropriate to
draw your attention to the recent developments of
court practice in respect of the moment of
deductibility of amounts of royalties, accrued and
paid by a profit-tax payer.

In the decision of the Supreme Court of Ukraine
dated January 14, 2009 in case # 09/13 which has
recently become publically available the Court

stipulated literally the following position:
“..taking into consideration
subparagraphs 5.4.1, 5.4.2 of paragraph

5.4 of Article 5 of the Law of Ukraine

“On  Corporate  Profit T ax” dated

December 28, 1994  #334/94-BP the
collegium of judges of the
administrative chamber of the Supreme
Court of Ukraine have concluded that

only royalties, already paid by a
taxpayer, may  be included into

deductible expenses”.

According to the said position of the court
notwithstanding the provisions of Article 11 of
the CPT Law allowing deduction of expenses
under the so-called “first event rule” (i.e. upon
the moment of accrual or payment or only upon
accrual in case of transactions with non-residents)
the amount of royalties is allowed for deduction
only in tax period during which this amount is
paid. It shall be noted that Ukrainian State Tax
Administration (“STA”) has started maintaining
such approach since 2008 (see e.g. letter of STA
# 4516/7/15-0217 dated March 11, 2008). Yet, in



mucti Bix 11.03.200&. Ne 4516/7/15-0217B Toii
ke vac B iHmmx juctax [ITAY crBepmxyBaia
npo Te, [0 POSITI BITHOCATHCA 10 CKIAdy
BAJIOBUX 32 MOMEHTOM OTPUMaHHS TIOCIYTH,
Hanpukian, y Jjueri Big 27.01.2006 poky
Ne 693/6/15-0316I1po pu3HK BUHUKHEHHS CIIOPY
3 MOAATKOBHMH OpPraHaMH MIOJ0 IbOTO MHUTAHHS
baxiBmi  pipmu  «KM  Ilapmuepu»  Bxe
MOBIIOMJISUTA TiJ] Yac KOHQepeHIii «AKTyaabHi
MATaHHS 010 POSUITI: OMOJATKYBAaHHS Ta 1HIIIE»,
sIKa MPOBOIUJIACH Y MUHYJIOMY POIIi.

BpaxoBytoun Te, mo B mnocraHoBi BCY
BIJICYTHE JTIOCTAaTHE OOTPYHTYBAHHS M1XOTy MO0
BITHECEHHS /IO CKJIaqy BaJOBUX BHUTpAT JIUILE
BUIUIAYEHUX PpOSUITI, a TaKOX Te, L0 Takui
BUCHOBOK BCY B pamkax crpaBu BUIIIAJAE SIK
BUPBAHUN 3 KOHTEKCTY, TO MU HE BHKJIIOYAEMO
TOTO, IO JIaHUIl BUCHOBOK OyB Mposio0iioBaHUN
came JIITAY.

3 orsmy Ha CUTYalilo, sKa CKIanacs, MU
3MyIIEHI KOHCTAaTyBaTH, WI0 BKJIIOYEHHS M0
BAJIOBUX BHTPAaT CyMH pOSUITI 32 MOMEHTOM
HapaxyBaHHs HeCe ICTOTHI PU3MKU BHUHHUKHEHHS
CIOpiB 3 TOAATKOBUMH OpraHaMu. Y BHIIAQAKY
CYZOBOTO DO3IJISAY TAaKOTO CIOpa iCHYE BHCOKA

IMOBIpHICTh TOTO, IO CyId MIATPUMYIOTH
MO3UIlII0 TONAaTKOBUX opraHiB. ToMmy momo
HACTYMHUX  TepioAiB Otk  0OepekKHUM

nigxoaoM Oyne GopMyBaHHS BaJIOBHX BHTpAT 3a
MOMEHTOM CIUIaTH POSIITI, a y BIAHOCHHAX 3
HEPE3WJCHTOM - 3a HAasBHOCTI JBOX TOJIN:
HapaxyBaHHs Ta CIUIATH POSUITI.

[Ilo crocyeTbcs momepeaHix MEpiojiB, TO
MO>KE€ TIOCTaTH MHUTAHHS MIOAO0 TOTO, YH MOTPIOHO
3MIMCHIOBATH CaMOCTIWiHE BUIIPABJICHHS YH Hi.
BinmoBins Ha 3a3HaueHe NMUTaHHS Oy/e 3ajeKaTu
Bii 0OaraThbOX UYWHHHUKIB, HANpUKIAI.  YHd
po3noyanach MepeBipka, YM iCTOTHA CyMa POSUITI
Oyna BiJlHECEHa 10 CKJIaJy BAJOBUX BHUTpAT, Yd
Ma€ IUIaTHUK TIOJATKIB Big €MHE 3HAYEHHS
00’ €KTa OMOAATKYBaHHS Ta IHIIUX. TOMY Ba)KKO
HAJAaTH 3arajibHy TMOpaay Ui BCiX BUMAIKiB. B
TOM jK€ Yac, BBAXAEMO 3a HEOOXIJHE 3BEPHYTH
yBary Ha HACTyNnHI OOCTaBUHH, SKi CIiJ
BpaxyBaTH ITi/1 Yac BUPIIIECHHS I[bOTO MTUTAHHS.

KMEei<iners

NoAaTKOoBI Ta IOPUANYHI KOHCYNbTaHTKH

its earlier letters STA insisted that amount of
royalties shall be deductible upon the receipt of
services (see e.qg. letter of STA # 693/6/15-0316
dated January 27, 2006). Specialists kil
Partners have warned about this risk of disputes
with tax authorities in respect of the moment of
deductibility of royalties already during the
conference “Actual issues as to royalties: taxation
and other”, which took place last year.

Taking into consideration that the approach of the
Supreme Court of Ukraine as to the moment of
deductibility of royalties only upon payment
lacks proper legal grounds and that such
conclusion is really artificial and out of conteott

the case as such we cannot exclude that this
conclusion has been “lobbied” by the STA.

Considering the current situation we have to
conclude that deduction of royalties upon the
moment of accrual (i.e. receipt of service) without
payment triggers material risks of dispute with
Ukrainian tax authorities. In case the dispute is
referred to court it is most likely that court will
support approach of the tax authorities.
Therefore, to be on the safe side in further tax
periods it is advisable to deduct royalties upon
payment or, in relations with non-residents, after
royalties are both accrued and paid.

As regards past periods the issue whether it is
necessary to correct tax accounting in this respect
may arise. The answer to this question depends
on many circumstances e.g. whether tax audit has
already started, whether the amount of deduction
at risk is significant or whether the taxpayer has
recorded tax loss etc. Therefore, one may hardly
provide any general advice suitable for all cases.
Yet, while making decision whether to apply to
self-correction it is advisable to consider the
following conditions.



[To-mepmre, Mu BBakaeMo, IO HE CIIJT
NeperyisiiaTd BUTpPATH 3a Ti MEpiojau, SKi BKe
OyJl0 TEepeBipeHO TMOJATKOBHUMH  OpraHaMU.
UWHHAM 3aKOHOJABCTBOM YIiTKO PETJaMEHTOBaHI
MiJICTaBU TPOBEACHHS MOBTOPHUX MEPEBIPOK, AKI
HE TPOCTO HAa MPAKTHIll BUKOHATH MOJATKOBUM
opranam. ToMmy, SKIIO TIOJAaTKOBI  OpraHu
IHIIIIOIOTh MIOBTOPHY MEPEBIPKY 3 I[bOTO MUTAHHS,
TO, Hacamriepesn, HeoOXimHO Oynae TIepeBipuTH
MiJICTaBH ISl TaKOi MEPEBIPKU Ta HE JOMYCKaTH
MOJATKOBI OPTaHHW y BUMAJKY BIJICYTHOCTI TaKHX
mifgcTaB. MU TakoX PEeKOMEHIYEMO HE HaJlaBaTH
MOJATKOBUM OpraHaM JIOKYMEHTH, IIOB’s3aHl 13
BITHECEHHSIM [0 CKJIaTy BaJIOBUX BHUTPAT CyM
pOsUITI, Yy BHNAAKy TIPOBEACHHS IOBTOPHOL
NEepPEeBIPKH 3 IHIINX MUTaHb.

[To-gpyre, SKIO CyMH POSITI BIAHOCWIHCH
JI0 CKJIQJy BaJOBHX BHUTPAT MPOTATOM POKY IO
HapaxyBaHHIO, ajne 10 KiHII  TaKoro
KaJICHIAPHOTO POKY Cyma posuITi Oyna cruiaueHa,
TO Yy MOJATKOBUX OPTaHiB BIJCYTHI MiJCTaBH AJIs
JIOHApaxX yBaHHS IMOJaTKOBUX 30008’ s13aHb
(BpaxoByrour mHpUHIUI (OpPMYBaHHS BaJIOBUX
BUTPAT HApOCTAIOYMM MiAcyMKoM). Ilpu 1somy
BCY y onHiii i3 cBOiX MOCTaHOB 3a3HAYUB, IIO
SKIIO TIOJAaTKOBHH OpraH HE JIOHApaxOBYE
MOJaTKOBI 3000B’si3aHHS, TO BIACYTHI IMiJICTAaBU
JUIs 3acTOCyBaHHS ImTpadHMX caHKIii. ToOTo
3aCTOCYBAHHS mrpagHUX CaHKIIIH oe3
JIOHApaxXyBaHHS TOJAaTKOBUX 3000B’si3aHb MOXKE
Oytu BHU3HaHe CyIoM He3akoHHHM. OTxke
MTOTEHIIITHO PU3HKOBAaHUMU 3QJIMIIAIOTHCS
CHUTYallii, KOJIM CYMH pPOSITI MO HapaxyBaHHIO
BITHOCHJIUCh JIO CKJaJy BaJIOBUX BHUTPAT B
OJTHOMY pOLli, a CIUTAYyBaJUCh B iHIIOMY. Takox
PU3HKOBAaHMM  3aJIMIIAETHCA  CHUTYyallisd, KOJH
MOJAaTKOBI OpPraHd TPOBOJATH TEPEBIpKY 3a
nepion, AKi HE OXOIUTIOIOTH MEpiof, MPOTATOM
SIKOT'O POSUITI OyJU CIIJIaueHi.

Ilo-Tpere, MM HE BHKIHOYAEMO TOrO, ILIO
nosuiis BCY 3 yacom Moxke 3MinuTHCca. Take
MPUITYIICHHS TPYHTYETHCS HA TOMY, IO TO3UITS
Cyly B KOHKPETHIN CHpaBi TPYHTYEThCS Ha
apryMeHTax, BUKOPHCTAHUX CTOpOHAMH. Tomy,
SKIIO B IHIIUHA cIpaBi OyIyTh BUKOPHUCTaHI 1HIII
aprymMeHTH, ski nepekonarTs BCY, To mo3uiis
Moke OyTH 3MiHeHa. [IpukIagom Takux BUTIAIKIB

KMEei<iners
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Firstly, we do not suggest correcting tax
accounting of the tax periods already audited by
tax authorities. The law stipulates definite
grounds for repeated tax audits and it is not easy
for tax authorities to use this opportunity. Thus,
in case tax authorities try to carry out repeated t
audit with regard to deductibility of royalties the

it is advisable to check what is used as the basis
for such audit. Such tax audit may be disallowed
by taxpayer unless the requirements of the
legislation are met. In addition, we suggest not
providing the officials of tax authorities with the
documents regarding royalties during repeated tax
audits dedicated to other issues.

Secondly, if during the year amounts of royalties
were deducted upon accrual but the actual
payment occurred till the end of respective year
tax authorities have no legal grounds to assess tax
liabilities in respect of such royalties (this
conclusion is based on the fact that deductible
expenses through the year are determined under
progressive total method). Moreover, the
Supreme Court of Ukraine in one of its decisions
has noted that penalties shall not be applied to
taxpayers without assessment of tax liabilities as
such. Thus application of penalties by tax
authorities without assessment of tax liabilities
may be cancelled by court. Therefore, cases,
when the amount of royalties was accrued and
deducted in one year but paid in the other year,
remain at risk. In addition, there are risks fog th
cases when tax audit covers tax periods during
which royalties were accrued and deducted but
not the period when they were paid even if
royalties are paid till the end of that year.

Thirdly, we cannot exclude that the said approach
of the Supreme Court of Ukraine will be changed
later. This statement is based on the fact that
approach of the court in each particular case is
based on the arguments presented by the parties
in the dispute. Hence, if in the other case the
parties base the position on other arguments the
court may change its position. The example of



e cnpaBu 3a ydacti 3AT «OO06om0oHB» 1010
NEpEeBAXHOTO MpaBa akKI[iOHEpiB Ha MpUAOAHHS
akmiii. Ilo manoMmy mnuTaHHIO OylnO JeKiIbKa
pizaux pimens BCY. I[HmuM npuknagoMm €
CUTYyaIlisl 13 BUKOPUCTAHHSAM TpaBmil [HKOTEpMC 3
METOI0 3aCTOCYBaHHs HYnbOBOI cTtaBku I1/IB. Tax
12 mucromaga 2002 poky y cmpaei Nel/5/119
BepxoBHuii Cyn Ykpaiau HiATBEpPIUB
MPaBUJIBHICTh TMO3MIIT MOJATKOBOTO OpraHy, sKa
Takoxk poskpyudyBanacs JIIIAY. B toit xe yac, B
IHINIA ~ crmpaBl  3a  IHIIOTO  OOTPYHTYBaHHS
no3oBHuX BuUMor BCY 20 6epesuss 2007 poky
BUHOCUTh [locTaHOBY, fika 3MIHIOE MOMEPEIHIO
nosutito BCY.

Sk oguH 3 BapiaHTIB BUPIIMICHHS MUTAHHS 3

MOMEHTOM (OpMYBaHHS BaJOBHX BHTpaT 3a
MOMEHTOM  HapaxyBaHHS  pOSUITI,  MOXHa
cnpoOyBatu nposo0itoBaTH BHECEHHSI
BIJIITOBITHUX 3MIH 1o 3akoHy «[Ipo

OTO/IaTKYBaHHA NMPHUOYTKY MiANMPUEMCTB». SIKIIO
Bac 3amikaBuTh Takuii BapiaHT, TO NPOXaHHS
NOBIIOMUTH HAc Uil 00 €AHAHHSA  3YCHJIb
3aIliKaBJICHUX CTOPIH.

* * *

CroxpiBaemMoch 0 HaBeleHa iHQopmarlis Oyxae
Bam y maromi. IlpoxanHs 0e3 BaraHb
3B'sI3yBaTHCh 3 HaMU y BUIAAKY, SKImo y Bac
BUHUKHYTh IHTaHHS CTOCOBHO BHKJIQJICHOTO
BHIlle, a00 #AKImO Bam 3HamoOWUTHCS MOHATKOBA
iH(opMartis.

3 moBaroro,
KM IlapTHepu

KMEei<iners

NoAaTKOoBI Ta IOPUANYHI KOHCYNbTaHTKH

such situation is the court cases, participated by
JSC “Obolon”, about priority rights of
shareholders in respect of purchasing of shares.
Another example is the situation regarding the
use of Incoterms for the purposes of applying
VAT at the zero rate. Thus, in the court case
# 1/5/119 dated November 12, 2002 the Supreme
Court of Ukraine supported approach of tax
authorities which was then actively advocated by
tax authorities as in the discussed case. However,
in the other case the position of taxpayer was
better grounded and the Supreme Court of
Ukraine adopted the decision dated March 20,
2007 in which the opposite (i.e. favorable for
taxpayer) approach was confirmed.

Lobbing of the respective amendments to the
Corporate Profit Tax Law is one of possible ways

of solving the discussed issue. If such measure is
interesting for you please inform us in order to

join the efforts of interested parties.

We trust that the above comments may be useful
for you. Please do not hesitate to contact us in
case of any questions to the above or if any
additional information might be required.

Sincerely yours,
KM Partners



